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Thank you, Chairman LaTourette, Ranking Member Brown, and other
distinguished sub-committee members. I appreciate the opportunity to testify on
issues pertaining to grade-crossing safety. Along with my husband, Dennis, I am a
trustee of The Angels On Track Foundation, an Ohio-based, non-profit entity
devoted to grade-crossing safety. Our foundation was formed after our two sons
were involved in a catastrophic grade-crossing accident in 1995. Our youngest
son, Ryan, and two others were killed. The approach to the crossing was steep and
overgrown vegetation restricted the view of approaching trains. The crossing was
not protected with gates; it only had crossbuck signs. I come before you not as a
grieving mother but as a representative of the thousands of families that have lost
loved ones in grade-crossing accidents, and who collectively have no
representation or national voice.
Over the past decade, The Foundation has funded gate installations in Ohio
because gates have proven to be the safest type of protection device. Furthermore,
we have conducted extensive research on safety matters, created an educational
subsidiary called Crossing To Safety; have advanced our message that “bad
crossings kill good drivers” and have learned about the process that administers
grade-crossing safety. Today, I share some of our findings with you in the hope
that change will be forthcoming.
1. We have learned that following grade-crossing accidents, it is
automatically assumed that all motorists are at fault. Behind this unsupported

assumption is the “failure to yield” misnomer. Since railroads have the right of
way at crossings, it is accepted that all accidents are caused by motorists failing to
yield. The important question should be “WHY do motorists fail to yield to
approaching trains?” Maybe they couldn’t see and/or hear the train through no
fault of their own. After all, courts have found that railroads and/or deficient
crossings have contributed to accidents. Furthermore, many accidents occur in
rural areas without eyewitnesses. Why should we rely solely on railroads to
identify causes of accidents that they themselves are involved in? We believe that
FRA, Operation Lifesaver, and the railroad industry should expunge their “victimto-blame” mantra that is based on railroad accident reports citing “failure to
yield”. This misleading message is not only unsupported, it immediately
pronounces blame and gives self-anointed good drivers a false sense of security in
approaching dangerous grade crossings.
(ATTACHMENT #1)
2. We have learned that many unprotected crossings contain motorist sight
obstructions along tracks on railroad rights-of-way – and I’m not talking about
private land -- that do not meet requirements of the FRA as stated in its RailroadHighway Grade Crossing Handbook; national standards of AASHTO, or in Ohio,
State law. A few States have laws in this area, but they are inconsistent. It is
illogical that national sight-distance standards addressing public safety are not
provided for in the Code of Federal Regulations or as an FRA rule, while
vegetation affecting railroad safety is. We urge DOT to become pro-active in
ensuring that this happens.
A recent NTSB safety study of passive grade crossings (SAFETY STUDY,
Safety At Passive Grade Crossings PB98-917005, NTSB/SS-98/03) found 57% of
the 62 cases studied had “limited sight distance”. The majority of grade crossing
accidents happen at passive crossings – which handle less traffic than do gated
crossings- and that a number of passive crossings have deficient crossing
conditions such as limited sight distance.
Federal legislation exists relating to sight obstructions at railroad crossings
but is extremely limited in that it only addresses vegetation on railroad property or
the adjacent roadbed that: 1) affects track carrying structures; 2) obstructs
visibility of railroad signs/signals; 3) interferes with railroad employees
performing duties; 4) prevents proper functioning of signal and communication
lines; and 5) prevents railroad employees from visually inspecting moving
equipment. While federal law addresses vegetation on railroad property, it does
not address vegetation and sight obstructions that limit the ability of motorists to
see oncoming trains and does not include required sight-distance standards as
recommended by the Association of American State Highway and Transportation

Officials (AASHTO). In addition, sight obstructions other than vegetation that
limit motorists from seeing down the tracks, are not addressed.
The Code of Federal Regulations states that railroads are to inspect their
tracks “…twice weekly with at least one calendar day interval between
inspections, if the track carries passenger trains or more than 10 million gross tons
of traffic during the preceding calendar year.” While the Code does not mention
vegetation, railroad train crews could also be looking for vegetation that obscures
the view of the motoring public at all grade crossings and also endangers train
crews as well. Afterall, railroad crews pass through and inspect crossings on a
daily basis.
(ATTACHMENT #2)
3. We have learned that railroads are overly influential in matters of gradecrossing safety. They have authored affidavits for public officials in judicial
proceedings; reportedly have close ties with the FRA; and have dominated
Operation Lifesaver at the State level, and on its national Board of Directors.
Partnerships are formed out of common interests and, for-profit companies such as
railroads and public regulatory agencies have natural conflicts of interest.
Ironically, in regard to Operation Lifesaver, our foundation was denied a seat on
the Board of Directors because we were labeled “advocates,” while Operation
Lifesaver’s Board is comprised of lobbyists, railroad personnel, and special
interests. Yes, we are advocates, but for no other reason than that of public safety.
We believe that the federal government should withhold its funding of Operation
Lifesaver until it opens its Board to include organizations such as ours, and
modifies its domination by the railroad industry.
(ATTACHMENT #3)
4. We have learned that there is economic waste of valuable taxpayer
dollars in the system. Railroads are awarded sole-source contracts to install gates
and their expenditures are rarely audited. Excessive costs for installation of gates
prohibit states and local communities from funding protection at crossings, and
thus lives are lost. Based on our review of railroad invoices, we suspect that the
installation of crossing gates is a railroad profit center. We believe installations
should be done on a cost – not profit – basis, and that audits should be a
requirement to receive federal funds.
Crossing improvements installed in Ohio, provide examples of elevated costs. In
1997, the estimated cost for installation of gates and lights amounted to $117,053.
Less than 10 years later, estimates range anywhere from $176,000 to over
$290,000 for the same technology, equipment, engineering, and labor costs. This

increase is not only greater than the rate of inflation; it includes unexplained
“additives”.
(ATTACHMENT # 4)
5. And finally, we learned that the FRA and others have mistakenly taken credit
for the downward trend in accident rates over the past 30 years, when, in fact the
major factors were: (1) 25,000 new crossing-gate installations; (2) the closure of
over 100,000 crossings, and (3) downsizing and restructuring of the railroad
industry. Unfortunately, the accident rate increased in 2004 and dangerous
unprotected crossings are plentiful throughout the country. FRA, railroads and
Operation Lifesaver should be held to a higher level of accountability than the
cover of a declining accident rate.
(ATTACHMENT #5)
In conclusion, we believe people’s lives will continue to be needlessly lost
unless an effective, truthful and transparent system is implemented addressing
grade crossing safety. We encourage our nation’s railroads; DOT, FRA, OLI and
others to become strong advocates for public safety by changing some of their
current practices.
Again, thank you for the opportunity to appear before you today. I am here
with my husband, Dennis, and Dr. Harvey Levine, our Director of Crossing To
Safety. I will be pleased to answer questions.

Additional comments by Vicky Moore
The Angels on Track Foundation, after Railroad Subcommittee Hearings on July
21, 2005
STOP SIGNS:
The Foundation views the recent NTSB recommendation for installing
STOP signs at crossings as a dangerous Bandaide approach to railroad crossing
safety. Numerous transportation and government studies have proven STOP signs
are the most dangerous signage at crossings. The FRA’s 2003 Interim Annual
Report posted statistics based on warning devices and found STOP signs resulted
in 5.01 collisions per 100,000 average daily traffic miles versus 0.51 collisions for
crossings equipped with gates. Casualties are 5-11 times more likely at railroad
crossings with stop signs than crossings equipped with automated gates.
Past research on the use of STOP signs at passive (non-gated) crossings by
the FHA determined STOP signs can actually make a crossing more dangerous.
Federal highway rules state stop signs are only allowed at crossings where the
STOP sign doesn’t affect the safety of the crossing. This statement demonstrates
knowledge by safety engineers that STOP signs can reduce safety at grade
crossings. The vast majority of collisions occur because drivers are unaware of a
trains’ presence.
FHA/AASHTO sight recommendations (USDOT/FHA, Railroad Highway
Grade Crossings Handbook, Second Edition, FHWA-TS-86-215, pg.133) are
based on highway distances for a moving vehicle, not one that is stopped at the
crossing. Stopped vehicles require the maximum sight distance requirements at
railroad crossings.
The State of Ohio has done extensive research on STOP signs at railhighway crossings.
The Ohio Manual on Uniform Traffic Control Devices (OMUTCD),
Traffic Engineering Manual states “STOP signs at highway-rail grade crossings
are generally not effective; driver compliance to these devices is poor; the use of

these devices creates contempt and disrespect for all STOP signs; and that STOP
signs at highway-rail grade crossings are often responsible for an increase in rearend collisions at these crossings.” Ohio’s Department of Transportation has
adopted a policy disapproving the installation of STOP signs at highway-rail
crossings, except for very unusual or exceptionally hazardous locations.
It is the Foundation’s hope that Congress will move forward with Section
130 funding to eliminate hazards at railroad grade crossings by specifically
earmarking funds for the installation of gates at unprotected crossings.
WHISTLE BANS:
The Foundation does not support the use of Whistle Bans in communities
with active railroad tracks, especially those with non-gated crossings. When
sounded properly according to federal regulations, a train horn or whistle might be
the only advance warning a motorist may have of an approaching train at a poorly
designed crossing without gates and/or sight obstructions that block a motorists’
view. Even crossings protected with gates have been documented to not activate
in a “failsafe” manner; combined with repairs of malfunctioning warning system
being handled in an untimely manner. In addition, FRA research has shown
implementing a whistle ban will result in a 62 percent average increase in
collisions at grade crossings equipped with active warning devices.
EVENT RECORDERS:
Locomotive data and signal event recorders are vital to the determination
of railroad operating compliance and accident causes. It has been reported (NY
Times, July 11, 2004 – In Deaths at Rail Crossings, Missing Evidence and
Silence) that railroads have destroyed, mishandled and lost evidence while
improperly reporting accidents. It has also been reported that railroads do not keep
black-box event recorders in good working order.
Because local law enforcement agencies cannot seize event recorders, they
are not given information needed to thoroughly investigate accidents. ALL
documents relating to train operations and signal/event data must be preserved.
Event recorders document malfunctioning signal equipment which may not be
working in a “failsafe” manner, as well as required safety procedures performed
by the train crew.
It is our recommendation that all data and signal event recorders be
detached (under the supervision of local law enforcement officers) and
immediately handed over to local law enforcement agencies for investigation and
review, with instructions to mail to the FRA within 24 hours. FRA’s recent rule

requiring stronger “black box” and data collection procedures is a step in the right
direction. We encourage the FRA to strictly enforce this new rule, which requires
railroads to keep data stored for one year, even if no immediate accident
investigation is undertaken.
ACCIDENT SCENE INVESTIGATION:
The sooner evidence is collected the better. Federal rules require railroads
to immediately report crossing fatalities to the National Response Center. Reports
are then forwarded to the FRA and NTSB where officials decide to investigate. It
is imperative to have an independent investigation without railroad influence or
prejudice. State police and law enforcement officers should take the lead in all
accident investigations. The FRA should implement a rule aimed at preserving the
accident scene until local investigators have recorded, photographed and
completed a thorough investigation to preserve vital information. The FRA has
always assumed its role as a “regulatory” agency of the railroad industry, not one
of fact finding for “the accident investigation”. Vital information regarding
accidents has at times been classified “confidential” between the FRA and
railroads, forcing victims’ families to file numerous Freedom of Information
requests or hire attorneys to obtain accident information. In one particular case,
information families received regarding the accident had been “blacked” out.
Currently, local authorities rely on railroad police, railroad investigators, in
addition to railroad claims agents for accounts of what happened. This is based on
the incorrect assumption by local authorities that the FRA is in charge of the
accident investigation. At no time is information gathered on behalf of the public
or victims involved.
The accident report filed with the FRA is completed by railroads. The
railroads’ view of what happened should not be accepted as what caused the
collision or who is at fault.
On-train personnel are not trained to report motorist sight obstructions and
rarely admit to such obstructions in their reports. The train engineer and/or
conductor cannot be relied upon to provide accurate information regarding
motorist behavior such as driving around or through downed gates, especially
since there is no category to record malfunctioning gates or equipment.
Local authorities such as police, sheriff, and highway patrol officers have
all been trained by the railroads and Operation Lifesaver in Grade Crossing
Accident Investigation techniques. The primary focus is on driver responsibility.
An example is Box No. 41 on the Railroad Accident/Incident Report which states:
(DRIVER: #1. Drove around or thru the gate; #2. Stopped and then proceeded;

#3. Did not stop; #4. Stopped on crossing; and #5. Other). In most cases, no one
thoroughly investigates the railroads’ conduct.
Local authorities should be charged with the primary accident investigation
because of their law enforcement background. Railroad companies, track owners,
FRA and NTSB are not law enforcement agencies. The FRA should be called
upon to comply with federal regulations pertaining to accident reporting, but
should do so only in their capacity as a regulatory agency for railroad procedures,
track and signal operations. The FRA’s role should be viewed solely as
“assisting”, with all information gathered shared with local law enforcement
agencies in their criminal investigation.
It is our recommendation that the FRA collect, retain and supply all
information on all signal and track operations to local authorities when called to an
accident scene. Copies of all event and data recorders should immediately be
turned over to local authorities for review and investigation; in addition to
equipment supplied to local law enforcement agencies to read all tapes
confiscated. Copies would then be sent to FRA/NTSB for documentation as well.
It should be noted that NTSB carries no enforcement power and their
findings cannot be used by victims and their families in a court of law. All the
more reason for an independent, unbiased investigation of all railroad grade
crossing accidents.

LIST OF ATTACHMENTS
(ATTACHMENT #1 – Discusses the “victim-to-blame” assumption in more
detail.)
(ATTACHMENT #2 – Discusses the issue of motorist sight obstructions in more
detail.)
(ATTACHMENT #3 – Discusses the issue of railroad influence in more detail.)
(ATTACHMENT # 4 – Discusses the issue of railroad gate installations in more
detail.)
(ATTACHMENT #5 – Discusses the issue of “declining accident rate” in more
detail. Attached charts are divided into private and public crossings. Figures
clearly show a reduction in the number of crossings. While public crossings have
benefited from gate installations, private crossings, not regulated by states for
upgrades, have not shown a decline in casualties per crossing.)
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AUTOMATICALLY BLAMING THE VICTIM:
A FLAWED PREMISS WITH A HIDDEN
RATIONALE
By: Dr. Harvey A. Levine, Director, Crossing to Safety®
For some time, I have been curious as to why victims of railroad-crossing accidents are
virtually always blamed for their ill fortune. For example, it is customary for railroads to
state in their monthly reports that the cause of a grade-crossing accident is “failure to
yield” on the part of the motorist. This is echoed by first responders to accidents –
including police -- who are told by the train’s engineer and conductor that the motorist
simply drove in front of the train. The Association of American Railroads believes that,
Public education of grade-crossing dangers and continued elimination of crossings are
the most effective way to stop this needless carnage. Operation Lifesaver avers that,
Highway-rail grade crossing incidents in nearly every case are caused by some type of
carelessness on the part of the motorists at the crossing, and that, Driver inattention and
impatience are the most common factors contributing to collisions between motor
vehicles and trains at highway-rail grade crossings. And, the Federal Railroad
Administration proclaims that, . . .It is also proper for local authorities, not the Federal
Railroad Administration, to investigate the vast majority of crossing collisions, since 94
percent involve motor vehicle driver behaviors as principal factors. We do not enforce
safety laws. Based on the common mantra of insiders, one could easily be led to the
conclusion that there is undeniable evidence that the victims overwhelming cause their
own demise in railroad crossing collisions. However, there is much evidence to the
contrary.
There are at least five reasons why factors other than motorist irresponsibility contribute
to railroad-crossing collisions. First, observation reveals that there are thousands of
unprotected crossings where motorist sight tolerances do not meet the standards
recognized by the United States Department of Transportation, the American Association
of State Highway and Transportation Officials, and State law. Second, there have been
numerous judicial proceedings where either jury decisions have been made in favor of
plaintiffs, or significant settlements have been agreed upon, largely based on evidence of
deficiencies at railroad crossings, or improper railroad behavior. Third, a 1998 study by
the National Transportation Safety Board revealed that motorist sight obstructions were
found in 57% of the cases studied; the cases were 62 post-accident crossings. Fourth,

common sense dictates that many factors could contribute to railroad-crossing accidents,
including train engineers failing to sound the alarm, trains speeding, deficient track,
malfunctioning signals, motorist sight obstructions, and parked trains at night – that it is
folly to universally blame motorists. And fifth, rhetorically speaking, why would billions
of dollars of tax-payer money be pumped into improving conditions at railroad crossings
if there were no deficiencies that contributed to accidents?
Recognizing that motorists are at fault for some crossing accidents, the question is: Why
automatically blame the motorist – even immediately following accidents where it is too
early to determine cause? On the surface, the answer can be found in the term “failure to
yield.” Since trains always have the right of way at crossings, all accidents can be said to
be motorist failure to yield. But such a description is not an accident cause. It is merely a
way of restating the fact that the train has the right of way. Therefore, it is downright silly
for railroads to always state “failure to yield” as the cause of railroad-crossing accidents,
and it is just as inappropriate for others to automatically accept that clause in the same
light. Any reasonable person recognizes that the key to accident analysis is finding out
why motorists failed to yield – why they may not have heard or seen the approaching
train. So beneath the surface there has to be something more to the common mantra of the
insiders – some reason that the Federal Railroad Administration cites accident data from
the railroads rather than from the National Transportation Safety Board. Based on my
analysis of the system charged with providing railroad-crossing safety, I believe the
reason to be one of accountability – or lack thereof.
Simply stated, by blaming the victims for virtually all railroad-crossing accidents,
insiders have the ability to take credit for positive safety trends and/or events, while
avoiding responsibility for negative occurrences. The historic trend of declining crossing
accidents has many claimants, but there is no such clamor for among other events,
inefficiencies, inadequate data, improper accident reporting, gaps in legislative, missing
event recorders, misallocated monies, poor documentation, failed equipment, and
deficient crossings. Surely, the accident rate would even have been lower if railroads
were pro-active in identifying safety needs at their crossings and helpful in funding
ensuing safety improvements – or if the Federal Railroad Administration suggested
needed changes in legislation, or was more stringent in its regulation of railroads. Surely,
we would know more about the causes of crossing accidents if federal agencies
investigated more than a couple of accidents each year, and if they ensured that accidents
were reported in a timely and accurate manner. Surely, the system would be more
efficient if railroads did not have sole-source contracts to install gates, if railroads did not
profit from such installations, and if railroad charges were audited. And surely, motorists
would be well served if Operation Lifesaver balanced its message between unsafe
crossings and irresponsible motorists.
The truth of the matter is that we don’t know the relative cause of railroad-crossing
accidents. Many accidents occur in rural areas with no witnesses. Often, the motorist is
deceased. Railroads change the environment almost immediately following accidents and
at any rate, there are reasons to question railroad claims. Isn’t it about time that the
Federal Railroad Administration and the National Transportation Safety Board accepted

responsibility for knowing why railroad-crossing accidents occur? The answers to why
railroad-crossing accidents occur must be found for such answers should go a long way
toward more effective and efficient railroad-crossing safety.
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THE HEART OF THE MATTER:
THE 94% DELUSION
By: Dr. Harvey A. Levine, Director, Crossing to Safety®
Several years ago, after being lectured to by an official with the Federal Railroad
Administration (FRA), United States Department of Transportation (DOT) that motorists
are always at fault for grade-crossing collisions because they fail to yield to approaching
trains, I decided to ask a question long on my mind. I offered a scenario as the premise –
one that was far from extreme. “If you are driving on a road at a legal speed of 40 milesper-hour -- with cars both in front of and behind you -- and the road elevates to a twotrack, main-line railroad grade crossing -- and overgrown vegetation and trees block your
vision up and down the track -- and you are facing a bright sun to the left -- although the
only traffic sign in front of the crossing is a crossbuck, would you slow down to a
complete stop just before reaching the track, even though the cars in front and behind you
are retaining their 40 mile per-hour speed?” Without hesitation the FRA official gave an
emphatic, “Of course. Motorists must yield to trains no matter what the conditions.” I
then reminded him that it would be impractical and probably dangerous to stop at a rail
crossing in the middle of a line of cars legally traveling at 40 miles-per-hour. He was
incensed enough to stop eating his lunch. “No wonder we have so many incidents,” he
said, “With your kind of thinking, I’ll never be out of a job.” He then went into a minitirade about the poor driving habits of motorists. Right then and there I realized that what
I had already suspected, was reality. Absolute victim blame for grade-crossing collisions
was the underlying philosophy of our nation’s railroad-safety, regulatory agency. FRA
had bought into the railroads’ position that motorists were fully to blame for virtually all
rail-crossing accidents. I thought that if this thesis was truly the case, then there was little,
if any, difference between a collision involving an irresponsible driver circling a
depressed automated gate in order to save time, and a responsible motorist carefully
advancing through an unprotected crossing where his or her vision was significantly
obstructed. Furthermore, I knew that the courts had found railroads to be a fault in a
number of grade-crossing collisions, and my inspection of hundreds of grade crossings
revealed that many were characterized with serious motorist sight obstructions and
deficient conditions. Needless to say, I was troubled. But soon thereafter, another arm of
DOT gave me cause for alarm, if not downright anger.

In its June 16, 2004 Audit of the Highway-Rail Grade Crossing Safety Program, DOT’s
Inspector General (IG) concluded that:
Motorist Behavior caused most public grade crossing accidents.
Risky driver behavior or poor judgment accounted for 31,035 or 94 percent of public
grade crossing accidents and 3,556 or 87 percent of fatalities, during the 10-year period.
With the exception of 22 train passengers and railroad employees, all of these fatalities
were motorists. According to accident reports, motorists failed to stop at grade crossings
or drove around activated automated gates.
As expected, the 94% figure representing victim blame, was pounced on by the railroad
industry. Edward R. Hamberger, President of the Association of American Railroads,
responded to a critical New York Times/Discovery Channel documentary on gradecrossing safety, by stating that, . . . a recent report by the Inspector General (IG) of the
U.S. Department of Transportation found that 94 percent of grade crossing fatalities are
attributable to risky driver behavior. I wondered. Where did the 94% figure come from?
A credible analysis undertaken by the IG or accident reports filled out by railroads?
Although the IG report used the words, According to accident reports, it was unclear as to
the application and depth of IG analysis. Furthermore, the IG’s report headlines
representing the 94% figure gave the impression of a conclusion – not an inference
dependent on the credibility of railroad-provided data. So I called the IG office to inquire
about the source of the 94% figure. The answer was, unfortunately, as expected.
In a nutshell, the 94% victim-to-blame figure came from railroad accident reports filed
with FRA. With rare exception, on those forms, railroads identify the cause of gradecrossing collisions in two ways. If the crossing is unprotected, the cause is “motorist
failure to yield.” If the crossing has a gate, the cause is “motorist encircling an
operational, depressed gate.” In essence, the IG did no analysis of grade-crossing
collisions. It simply accepted one-sided railroad reports that at best, are subject to bias
and misrepresentation. Furthermore, “failure to yield” is not a cause of grade-crossing
collisions. The cause is the reason why motorists fail to yield to approaching trains. And
motorists may go around depressed gates because they have malfunctioned and been
down for long periods of time, with no train approaching. Finally, FRA hardly ever
investigates grade-crossing collisions and has no first-hand knowledge of the relative
causes of such accidents.
There are two major problems with the 94% figure. On one level, there is evidence that
the figure will be canonized as the truth, when in fact, it is not. Single numbers published
in a report by federal agencies can take on a life of their own, especially when there is no
quantifiable evidence to refute the number – and especially when they support the
position of an industry with strong financial capacity and political influence. On a
broader level, it is disturbing that FRA and the railroad industry seem to take similar,
unsupported positions in a matter of life and death – and it is doubling disturbing that the
IG has joined in the fray. The truth of the matter is that there is no reliable study of the
relative causes of grade-crossing collisions. In judicial proceedings, blame has been
attributed to motorist behavior, railroad failure to sound the locomotive warning system
in a prescribed manner, excessive train speed, motorist sight obstruction in approaching

crossings, defective track conditions, and failure of crossing safety devices such as
malfunctioning gates. Even Operation Lifesaver – dedicated to responsible motorist and
pedestrian behavior at grade-crossing dangers – has recently stated on its web site, that its
. . . messages do not suggest blame for rail-related incidents. Grade crossing collisions
and pedestrian incidents may occur for a variety of reasons.
In response to a request from Congress, which in turn had been spurred by a series of
articles in the New York Times during 2004, the IG is once again investigating the
behavior of FRA. The initial part of the investigation is a concentration on the process
and validity of railroad accident reports to FRA. This focus presents the IG with an
opportunity to correct a major past error – that being, giving the impression that it has
concluded that 94% of grade-crossing collisions are due to victim error. All the IG really
knew when it published its report in 2004, was that in 94% of the grade-crossing accident
reports that railroads had filed with FRA, the industry claimed that victim error was the
cause of the collisions. This is far different than the IG concluding anything about the
cause of grade-crossing accidents. It is time for FRA and the IG -- both components of
DOT -- to correct the misleading figure they have advanced. In the end, it is time for
these federal agencies to represent the general public and the cause of efficient and
effective grade-crossing safety.
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OVERGROWN VEGETATION AT RAILROAD
CROSSINGS
By: Dr. Harvey A. Levine, Director, Crossing to Safety®
Overgrown vegetation that obstructs the ability of motorists to adequately see
approaching trains at railroad crossings, has been a contentious and frustrating matter. On
one hand, public policy recognizes the need for adequate sight distances at railroad
crossings. As stated by the Federal Railroad Administration (FRA) in its RailroadHighway Grade Crossing Handbook, The primary requirement for the geometric design
of a grade crossing is that it provides adequate sight distance for the motor vehicle
operator to make an appropriate decision as to whether to stop or proceed. Furthermore,
Ohio law addresses the removal of obstructive vegetation at railroad crossings, and the
adequacy of sight distance is supposed to be a factor that the Public Utilities Commission
of Ohio (PUCO) considers in determining the relative dangers of railroad crossings. Still,
inadequate sight distance remains a major hazard at railroad crossings, as demonstrated
by the findings in litigated railroad-crossing accident cases. Understanding the issues and
the needs relating to overgrown vegetation at railroad crossings requires an appreciation
as to the limitations of federal and state law on the subject of both vegetation and sight
distance.
Adequate Sight Distance
Sight distance is the distance from points where motorists approach railroad crossings, to
the left and right of the track structure at those crossings. (These distances form a triangle
and are also referred to as sight triangles). The adequacy of sight distance depends on the
speed of the approaching motor vehicles and trains. In its Handbook, FRA provides a
table of “required” sight distance for combinations of motor vehicle and train speeds, in
10 mile-per-hour increments up to 70 miles-per-hour for motor vehicles and 90 milesper-hour for trains. The FRA sight-distance figures are designated as being required for
safe crossing, and have long been accepted in transportation circles as the proper
standards.
Federal Law
Federal legislation addresses vegetation in stating that: Vegetation on railroad property
which is on or immediately adjacent to roadbed shall be controlled so that it does not:

(a) Become a hazard to track-carrying structures;
(b) Obstruct visibility of railroad signs and signals along the rights of way, and at
highway-rail crossings;
(c) Interfere with railroad employees performing normal track-side duties;
(d) Prevent proper functioning of signal and communication lines; or
(e) Prevent railroad employees from visually inspecting moving equipment from their
normal duty stations. (U.S.C. 49213.321)
What is patently evident about the above federal provisions is that they are limited to
railroad property; they do not address overgrown vegetation which obscures the sight of
approaching trains; and, they are not accompanied with FRA-required, sight-distance
numbers.
Ohio Law
Ohio Law states that a railroad: . . . shall destroy or remove plants, trees, brush, or other
obstructive vegetation upon its right-of-way at each intersection with a public road or
highway, for a distance of six hundred feet or a reasonably safe distance from the
roadway of such public road or highway as shall be determined by the public utilities
commission. (Revised Code 4955.36). The State has established procedures whereby
complaints of excessive weeds and vegetation on railroad property can be made to
PUCO. Following a complaint, the applicable railroad can remedy the situation; the
complaint can be dismissed or investigated; a hearing can be held; and/or a remedy can
be imposed by PUCO. While Ohio law is more explicit than federal law in regard to sight
distance (it includes a standard of 600 feet), the FRA-required-for-safety, sight-distance
figures FRA are not adopted. Furthermore, although seemingly illogical, there may be
claims of preemption in regard to State authority over adequate sight distance in that the
federal government addresses, although it does not adopt, sight-distance standards.
Vegetation on Private Property
There are no laws that require private property owners to maintain vegetation at levels
that permit ample visual views of approaching trains at railroad crossings. In fact, the
position that private property owners have no obligation to remedy overgrown vegetation
at railroad crossings has been confirmed in the courts. Contrary laws are unlikely to be
enacted as they are thought to be in conflict with the rights of private land ownership.
The Bottom Line
Overgrown vegetation at railroad crossings presents a major problem in that current laws
are limited as to their ability to prevent overgrown vegetation. Various solutions are
possible. First, railroads could voluntarily maintain their rights-of-way to prevent
overgrown vegetation at their crossings. Second, tort law could induce railroads to
develop pro-active, vegetation-control plans at crossings, through substantial financial
judgments against railroads whose overgrown vegetation contributed to an accident. (At
least one major railroad has already adopted such a vegetation policy based on the
determination that it is economical to do so.) Third, where overgrown vegetation exists
on private property, unless an agreement is reached with the applicable private-property
owner to maintain vegetation at acceptable levels, automated gates could be installed.
Fourth, gates could be installed at all crossings where overgrown vegetation is expected

to be a chronic problem. Fifth, Federal legislation could be amended which would adopt
the sight-distance figures recommended by FRA in its Handbook. And finally, Ohio law
could be altered to supplant its 600-foot reference, with FRA-recommended sightdistance figures. In regard to these last two solutions, for the government to do less would
be akin to recognizing the solution to a problem and doing nothing to implement it.
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GOVERNMENT-FUNDED GATE INSTALLATIONS:
A RAILROAD PROFIT CENTER?
By: Dr. Harvey A. Levine, Director, Crossing to Safety®
With about $160 million of federal funds allocated for the installation of upgraded safety
devices at railroad grade crossings, and additional monies contributed by state
governments, probably about $180 million of public monies are used to finance gate
installations in an average year. State agencies award sole-source contracts to railroads
for gate installations, and based on my conversations with various distributors, I believe
that railroad charges are rarely scrutinized and/or audited. Thus, one can logically wonder
whether the installation of automated gates at grade crossings constitutes a railroad profit
center. Based on my analysis of several recent railroad invoices, the answer appears to be
in the affirmative.
The figures presented below summarize railroad charges for a gate installation:

Questions can be raised about the legitimacy of the invoiced expenses in each category
identified above, but some broad issues immediately come to the fore, particularly in that
the work performed in this instance was subcontracted by the railroad to a so-called
“third party.” In the first place, why is there a fixed fee of $16,054 – interpreted by me as
profit – when the work was contracted out, and more importantly, when government
monies funded 100 percent of a safety device at a crossing that is half owned by the
railroad? Second, why did the railroad charge an overhead (general & administrative)
expense of $22,865 when it didn’t actually experience these costs because of the gate
installation? Neither did the subcontractor. In the case of a government subsidy such as
full payment of a gate installation, the railroad should be compensated for its “out-ofpocket” costs and nothing more. Stated another way, the only expenses that should be
recoverable to the railroad are the ones that would be “avoidable” if the automated gates
were not installed. Profit is a reward to investors for risk taking. In the case of gate
installations, railroad investors occur no financial risk.
Third, labor fringe charges equating to 48% of direct labor appear to be excessive in view
of the historic relationship between railroad labor rates and fringe benefits – and in this
particular case, especially in view of the fact that a railroad subcontractor does not have
to contribute to railroad retirement (and its relatively high payment) as does a railroad.
Fourth, the same question of excessiveness is applicable to the 60% insurance charge. Its
hard to believe that $6,077 is spent for employee liability insurance because of two weeks
worth of work in installing an automated gate. Fifth, why is the railroad -- or its
subcontractor – renting equipment such as pick-up trucks and backhoes, when such
equipment is commonly used for gate installations? Wouldn’t it be far less expensive to
own dirt-moving equipment? And the two-week rentals are also highly questionable.
Sixth, a review of other railroad charges such as those listed above, reveals that 80 manhours of time are charged for a variety of railroad employees. Surely, each installation
doesn’t take the same amount of time. Also, included in the direct labor charges is time
for a bookkeeper and billing clerk. These are overhead expenses that would be incurred
even without the gate installation. And seventh, the $95,153 charges for materials may be
excessive in view of the long history of purchased materials and potentially available
used items. How much are the markups of the material suppliers? Are competitive bids
taken? Are the charges audited? Where are the controls?
Public (tax-payer) funding of gate installations does not preclude railroads from
expending their own monies on such ventures. But they do not – that is, unless such
expenditures are required for an economic venture such as a merger with, or acquisition
of, another railroad. In essence, with few exceptions, railroads allow the government to
pay the full cost of installing gates. At a minimum, the appropriate costs in such cases are
the railroads’ out-of-pocket (also known as “avoidable”) costs. Railroads do not
encounter investment risk in these cases as they invest no capital. Therefore it is folly to
allow them a return (profit) to something (investment) that is nowhere to be seen. It is
equally folly to allow railroads to recover overhead charges that they also do not
experience because of gate installations. And finally, it is folly not to audit railroad
charges for gate installations. Billed railroad expenses should be reasonable, legitimate,
and economical. Nothing less is in conflict with the public interest.

